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BACKGROUND

The AZRID Ad Hoc Committee on the Certificate of Competency has appreciated ongoing collaboration with ACDHH since April 2002 in the rewriting of A.R.S. § 36-1946. Interpreters for the Deaf and the hard of hearing certification: licensures, Title 9. Health Services, Chapter 26, Arizona Commission for the Deaf and the Hard of Hearing, Article 5., Legal Interpreter License rules.

For the past two-years, this committee has developed several recommendations regarding these rules borne from compiled community input.  These recommendations have been shared with ACDHH via formal written reports, public comment testimony, face-to-face meetings, informal dialogue and email.

The two most notable areas of concern have been the requisite mentoring component and grievance processes as outlined in the most recent version of the rules draft dated June 18, 2003. 

MENTORING REQUISITE—R-9-26-502

AzRID fully supports the mentoring requirement contained within the rules; however, AzRID believes it is essential that an efficacious mentoring model be created.  As a result of community input, this committee concludes that mentoring experience is an appropriate requirement for interpreters desiring to obtain the legal interpreting license. This requisite is in harmony with eligibility requirement set by the Registry of Interpreters for the Deaf (RID) for the Specialist Certification: Legal (SC:L) exam application.  Mentoring is a valuable and effective process through which interpreters can acquire practical knowledge to become truly qualified to provide comprehensive legal interpreting services—involving police custody, court and quasi-judicial administrative procedures.

Each of the three legal venues requires unique communication, translation and interaction skills.    Specificity in the rules about an appropriate mentoring model is needed so that there is standardization in the experiential skill set of all interpreters; such a clearly defined model would consequently better ensure compliance with the law (A.R.S. § 12-242) that a truly “qualified interpreter” is providing services in all legal venues.  The June 18, 2003 version of the rules lacks clarity and understandability with regards to the type of mentoring model that is expected by ACDHH.  Veteran sign language interpreters with mentoring expertise cannot look to the rules to find out which model of mentoring is acceptable to the agency (to comply with the law).

Recognizing that creating an efficacious mentoring model would require an investment of time and funding by ACDHH, AZRID believes that the benefits of implementing a clearly defined mentoring model would far outweigh the cost since the impact would favorably affect many stakeholders—both consumers and service providers alike. Interpreters serving as mentors would have clarity regarding their role and responsibilities, gain continuing education units to maintain certification credentials from RID, and would be able to dedicate their time to sharing expertise with the mentee instead of developing a mentoring program.  Mentees would have uniformity and clarification of expectations, standardized experience/exposure across all legal areas (namely police action, courtroom, administrative/quasi judicial procedures), and preparation for obtaining the national RID SC:L as required by R9-26-502 ( C).  The advantage to Deaf consumers, whether as litigants, individuals in police custody, or participants in quasi-judicial administrative procedures, would be receiving services from a pool of quality interpreters who have standardized experience in various legal settings affording increased accessibility to the system.  Similarly, hearing consumers (e.g. litigants) would be serviced by a pool of quality interpreters affording greater integrity of communication exchanges (discourse) in legal settings.  Lawyers would gain enhanced communication with client(s), increased confidence in the transmission of communications between themselves and clients by the services of legal interpreters who have completed an efficacious mentoring process.  The ease of judges and quasi-judicial administrative personnel in overseeing and managing effectively mentored interpreters knowledgeable in courtroom protocol would be facilitated.  Police and law enforcement personnel would profit by the increased assurance that due process occurs, individuals’ rights are appropriately communicated, and the integrity of interrogation is maintained.  Finally, ACDHH’s credibility would be enhanced by issuing legal licenses to persons that have met the agency’s own standard for creating rules that are neither “minimal” nor “obsolete” (as stated in the October 17, 2003 Final Rulemaking Package economic impact statement), which would result in increased incentive to professionals to provide mentoring services.

Theoretical, performance and evaluative components for a legal interpreter-mentoring model has been discussed with and submitted to ACDHH on December 2, 2003 (see Appendix A for details).  It is desirable that the details suggested for the mentoring component be given careful consideration. Incorporating these details into the rules will add clarity and understandability that is not existent currently. 

GRIEVANCE PROCESS-- R-9-26-508

AZRID asserts that the grievance process as outlined in the rules lacks clarity and understandability. ACDHH is acting well within its legislative authority to issue and revoke legal interpreter licenses.  However, the rules do not identify the person or persons who will be charged with reviewing, investigating and deciding the validity of a complaint.  According to R9-26-508 (E):

“The Commission shall investigate the complaint and either dismiss the complaint or send the matter to a formal hearing within 60 calendar days of receiving the complaint”.  (Italicized for emphasis)

Given the broad range of specialties, responsibilities, and duties of “The Commission” (ACDHH employees and Board of Commissioners), the rules do not indicate the individual(s) who will handle the complaints. Conceivably, the person or persons reviewing, investigating and deciding on any given complaint could change on a case-by-case basis, thus potentially creating a complaint review process with a high degree of variability and minimal parity.  

Additionally, the rule (R9-26-508 (E)) does not clearly delineate the threshold for sending a matter to a formal hearing (namely the Office of Administrative Hearings).
The license revocation process is devoid of clarity (R9-26-508 (A)(2)) which states that “The Commission” can deny or revoke a license if:

“The applicant or licensee has violated the RID…ethical requirements”.

Currently, RID is in the process of revising its Code of Ethics, which include significant changes from the current code.  Interpreters within the profession will be adopting these ethical practices into their way of doing business.  However, determination of a true “violation” of ethics can be subjective.   It is not clear who the person(s) are (at “The Commission”) that have the expertise to evaluate an “ethical violation” in a manner that parallels the national standard.  Once a ruling is made on an ethical violation, the rules do not clearly indicate the approach taken by the Commission to determine the violation.

Through the collection of data from the interpreting community by the Ad Hoc Committee on the Certificate of Competency over the past 2 years, there is a widespread perception that ACDHH will establish a Board of Interpreters.  This perception is based on ideas that ACDHH disseminated sometime in 1999 during their early activities in drafting the interpreting bill.  The document entitled “Proposal for Interpreting Licensure Bill---DRAFT” states that:

 “No interpreter shall be allowed to engage in the provision [of] interpreting services without a license from the Board of Interpreters for the Deaf and Hard of Hearing…”.

The document outlines the proposed composition of the Board and describes its authority, which includes conducting hearings, issuing suspending and revoking licenses—legal, generalist, Provisional & temporary.  (Refer to Appendix B for complete document.)  

In an effort to more accurately reflect the desires and expectations of the interpreting community regarding an acceptable grievance process, AZRID hosted a round table discussion on February 28, 2004 to explore possible alternative dispute resolution approaches.  Attendees represented diverse stakeholders comprised of interpreting students, novice interpreters, seasoned practitioners, legal certified interpreters, interpreting agency owners, Deaf consumers, and ACDHH employees.  As a result of the input given by participants, four alternative dispute resolution models for the legal interpreter grievance process were generated (see Appendix C for details).  Although each alternative dispute resolution model has its own inherent merits and shortcomings, four common procedural themes emerged which are suggested to be incorporated into any future version of the rules:

1. The grievance process is initiated by claims being filed at ACDHH

2. An association tribunal (e.g Board of Interpreters) or grievance board initially reviews claims and submits recommendations for action to ACDHH

3. Investigations and determination of the validity of claims is to be conducted by an entity other than ACDHH

4. Disciplinary action and complaint resolution is not solely meted out by ACDHH, but is done in concert with another entity.

In order to minimize the adverse impact of the shortcomings or barriers intrinsic to a given grievance model, it is recommended that the rules be designed so that:

1. The grievance process is expedient despite the possible constraints of available resources--both human and monetary  

2. Conflicts of interest and bias are explicitly addressed through a clearly written procedural mechanism 

3. Statutory limitation and authority of ACDHH to enact appropriate resolutions and disciplinary action is clearly defined

4. A mechanism to ensure fairness in assessing alleged ethical violations is defined considering ACDHH’s lack of evaluative expertise

5. Monetary costs of the process borne by all parties (e.g complainants, interpreters, state agencies) is minimal

CONCLUSION

Historically, the mentoring requisite and grievance process contained within the legal interpreter licensing rules (A.R.S. § 36-1946, Chapter 26, Article 5) have been areas of concern among professions providing legal interpreting services.  Over the past two years, the AZRID Ad Hoc Committee on the Certificate of Competency has collected data through a variety of activities involving both the interpreting and Deaf communities and subsequently submitted recommendations to ACDHH to enhance the rules.  Revised versions of the rules, to date, have incorporated a small percentage of the recommendations previously submitted.

Hopefully, the majority of the mentoring and grievance process recommendations presented in this report are adopted into the legal interpreting license rules.  The ultimate intent of these recommendations is to improve the quality of legal interpreters, maximize communication accessibility and empower Deaf and hard of hearing Arizonans utilizing legal interpreting services

Since the legal interpreter license rules will effect the interpreting, Deaf and Hard of Hearing communities throughout the state, AzRID requests that ACDHH publicly disseminate its responses to the recommendations contained within this report in the most accessible manner to its constituents--namely via the ACDHH email listserv and posted on the ACDHH website.

Moreover, AzRID formally requests that ACDHH hosts a public comment meeting before the revised rules are resubmitted to GRRC, either in Maricopa or Pima county where the greatest number of legal interpreting service providers are located.   Prior to the public comment meeting, AzRID requests that the revised rules become available to the public with adequate time for review—preferably two weeks before the public comment meeting.  

Finally, AzRID anticipates that the continued good faith efforts and partnering activities with ACDHH will prove to be the most effective mechanism to better ensure quality legal interpreting services are afforded to residents who are Deaf or Hard-of-hearing throughout the Grand Canyon State.  
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Hi Rob,

As always it was a pleasure meeting with you to further discuss concerns about the Legal Licensure Rules.
To recap, you mentioned that there was a need to follow GRRCs suggestion to elaborate/specify what the mentoring component looks like.  Also, we agreed that it was reasonable at this point to input a structure for a Board (other than the current Board of Commissioners) to review complaints.  And finally, that there was a need to outline what  "legal education"  are acceptable (to follow GRRCs recommendation).

With respect to the mentoring model, you asked whether I could suggest a detailed structure.  At the time of our meeting, I suggested you meet with the legal interpreters that are currently providing mentoring services.  Upon further thought at home, I found that I DO have ideas to share.

As we discussed, I mentioned a possible breakdown of the required 40 hours into 3 sections--courtroom, police action, quasi-judicial (Again, I don't know if the numbers I suggested are appropriate).

As for a suitable structure...upon reviewing my notes, I found ideas about a model that members in the community are supportive of.

The mentoring model needs to compromise 3 areas--theoretical, observation of mentor, and evaluation of mentees performance. 
Suggested tasks would include:
*legal terminology
*courtroom protocol
*the workings of the legal system
*differentiation between federal, superior, juvenile & civil court systems
*police action
*interrogation
*legislative protocol
*linguistic nuances/semantics to achieve equivalency in interpretation

I would suggest that incorporating these items in some way will alleviate the need for you to meet with the 5 active mentors in the system.  Everyone is busy and it could be a logistical challenge for both ACDHH and the individual interpreters to meet.  I know this list includes suggestions from at least 4 actively mentoring legal interpreters...though I cannot say whether your group of 5 includes my group of 4 (we never discussed names).

I hope this helps.
Please let me know how I can be of further assistance.

Again, THANKS SO MUCH for your on going collaboration!

Elita Harvey, Chairperson
AzRID Ad Hoc Committee for the Certificate of Competency 
(aka Legal Interpreter License)
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No interpreter shall be allowed to engage in the provision interpreting services without a
license from the Board of Interpreters for the Deaf and Hard of Hearing by September 1,
2007.

A Board of Interpreters for the Deaf and Hard of Hearing will be created and shall be
housed in the Anizona Council for the Hearing Impaired office.

The Board shall consist of five (5) members: 3 shall be licensed interpreters, 1 shall be a
licensed Deaf relay interpreter, 1 shall be a Deaf/Hard of Hearing consumer
knowledgeable about interpreting issues. The members shall be appointed by the
Govemnor of Arizona. The term of service for each member shall be no more than 3 years
long. The Board shall meet no less than four (4) times per year.

The Board shall have the authority to:

a. Administer and enforce the provisions of this law and all related rules and
shall have the responsibility of evaluating the qualifications of applicants
for licensure and the issuance of licenses

b. Issue subpoenas, examine witnesses, pay appropriate witness fees,
administer oaths, and investigate allegations of practices violating the
provisions of this law and all related rules.

c. Promulgate necessary and reasonable adménistrative reguiations in
accordance with this law and all related rules.

d. Conduct hearings in accordance to the law.

e. Renew licenses and require continuing education as a condition for
renewal when deemed necessary by the rules.

f. Suspend or revoke licenses, or impose supervisory or probationary

conditions upon licensees or impose administrative disciplinary fines,
issued written reprimands, or any combination thereof.

Seek injunctive relief to stop the unlawful practice of interpreting by
unlicensed persons.

(&)

The Board shall submit a report to the State Legislature annually beginning on September
1%, 2008 indicating:
a. The current number of licensed interpreters
b. The number of complaints received against interpreters and any
disciplinary action taken within the previous year.

Any interpreter who does these following will be guilty of Class 2 misdemeandor:
1. Engages in the provision of interpreting services, offers to practice, or by any

implication holds himself/herself as qualified to practice as an interpreter for
the Deaf and hard of hearing who is not registered as provided by the law.




APPENDIX C—Grievance Models
	MODEL
	ENTITIES
	Powers/Responsibility/Roles
	Challenges/Barriers/Concerns

	A
	Mediator, ACDHH, Office of Administrative Hearings (OAH)
	Interpreting model consists of a mediator, ACDHH and the Office of Administrative Hearings:

A complaint is filed to ACDHH.  ACDHH will review the complaint, inform the interpreter that a complaint was filed and determine the validity of a complaint.  If a complaint is deemed valid, it is passed on to a grievance board.  The Grievance Board has the power to decide whether a complaint is handled by a mediator or is sent directly to the office of administrative hearings.   OAH will act in accord with its legislative mandate (A.R.S. § 41-1092.01)


	· Questionable fairness in the process due to the interconnectedness within and between the interpreting & Deaf communities

· Not clear whether this structure ensures due process for legal interpreting service providers

· Will Grievance Board members have qualifications to effectively evaluate complaints in the three legal settings (e.g. police action, court, administrative procedures)?

· Undetermined cost burden for the process; who is responsible for bearing the cost at each step?

· How will this process impact the small pool of legal interpreting service providers?

· Some agencies provide legal interpreters, how will liability and accountability be borne by both the agency & interpreter?
· Model does not provide a clear appeals process.



	B
	Board of Commissioners, ACDHH, OAH
	Grievances are filed within a certain timeframe from the time of the grievous incident to ACDHH licensing & Certification board/personnel.

ACDHH has a limited time frame to validate the claim and both complainant and respondent/interpreter are notified—invalid complaints are destroyed

Valid complaints are then passed to a mediator; and a mediation occurs within a specified timeframe.  If mediation is successful all documentation is destroyed.  Unresolved mediation goes to a grievance Board composed of both Deaf & interpreting members with expertise in evaluating ethical issues in interpreting.  (Board of Commissioners is NOT to be included in the process).  The Grievance Board submits recommendations for disciplinary action to ACDHH.

If the parties are not satisfied with the recommendation, then the case is referred to OAH.  The hearing officer will then make recommendations, with respect to a course of action, which is returned to ACDHH.
	· Adhering to time constraints/timeframes

· Maintaining strict confidentiality with issues at each level of the grievance process

· Conflicts of interest with the State agency and persons serving on the Bd of Commissioners

· Multi-level dispute resolution process 

· Suppose ACDHH is not in agreement with the recommendations given by the grievance board, or OAH, what mechanism exists the ensure ACDHH’s action is neutral and fair?

· Inherent agency bias of ACDHH because of mission and legislative mandate of supporting the Deaf and hard-of-hearing communities

· ACDHH has limited experience with ethics & code of conduct for legal interpreting service providers—both interpreters and CART reporters.

· Interpreters have very little power

· High potential for favoritism toward certain interpreting service providers 

· Definition of roles & responsibility of the agency and Bd. Of Commissioners is being redefined
· Process lacks a mechanism for interpreter advocacy 



	C
	Board of Interpreters, OAH, ACDHH
	Complaints are submitted to Board of interpreters.  The Board of Interpreters gathers appropriate information from all parties and investigates claim.  

Bd. of interpreters conducts a hearing of all parties involved and makes a formal record of the procedure.
The Board of Interpreters determines a course of action and submits their recommendation to ACDHH.

ACDHH considers recommendations and takes appropriate disciplinary action

Appeals are submitted to the Office of Administrative Hearings.

OAH hears the appeal and renders a final decision on a course of action.


	· How expedient will this model be given the four levels of grievance procedures?

· What is the potential monetary cost to the state for administration of process, and possible courses of action (e.g. retaining a mediator through the State Attorney General’s Office)? 

· What would be the potential personal cost (time, reputation, relationship, service access) to a consumer filing a complaint?

· Interpreter Board needs more authority to resolve minor issues and to give minor sanctions (i.e. more education on topic of infarction).



	D
	ACDHH, Board of Interpreters, mediator, OAH
	Complaints are filed at ACDHH.  Board of interpreters review complaints collects information/investigates claim and then decide appropriate course of action.  The Board will determine whether a claim has merit decides whether the claim is to be heard by a mediator or the OAH.  Mediators handle the case; successful mediation result in records being destroyed; unsuccessful mediations are referred to the Office of Administrative Hearings.  The OAH hears the case and submits a recommendation for a course of action to ACDHH.  ACDHH makes final decision and feeds information to National RID


	· ACDHH’s statutory limitation & authority is not clearly defined

· Process causes administrative burden on state agency

· Does a state agency (like ACDHH) have “jurisdiction” over evaluating alleged national RID and/or NCRA ethical violations?

· Should “standards of practice” be in the rules (i.e. 10 minute early arrival)?

· Mediators may be naïve about complex issues involving the Deaf & Interpreting communities

· Potential for bias within the Board of Interpreters 

· Process for selecting Board of Interpreters is not determined 

· Complaint review process may be time consuming since Board of Interpreters has to review all complaints

· Logistical challenges exist in coordinating Board meetings

· What is a reasonable level of commitment expected by Board members?

· Liability issues for all entities (both legally and professionally) need to be seriously considered




�








PAGE  
13

